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Executive Summary 

 
 
 

The Victorian Public Tenants Association (VPTA) welcomes the decision of the Victorian 
Ombudsman to commence an ‘own motion’ investigation into the Office of Housing’s 
processes for determining and pursuing maintenance debts against public housing tenants*. 
 
The VPTA is a small organisation and we are not resourced to directly represent tenants 
appearing in VCAT. However, from time to time we do assist tenants in VCAT and we share 
some of the lessons from those matters in this submission. We have worked with many 
tenants who have complained that they have been over-charged, particularly when they 
have left a property. 

 
The VPTA believes that the Office of Housing (OoH) should only use litigation against tenants 
as a last resort.  Currently, that is not the case. OoH decision making as to who should be 
held responsible for repairs has been outsourced to VCAT. We believe that applications to 
Tribunals are important matters and the use of Tribunal applications as a first response is ill-
considered. 
 
The volume of matters taken to VCAT by OoH is of great concern. Obviously, not all 
applications relate to determining and pursuing maintenance debts against public housing 
tenants, but it is clear that the prevalence of these applications is far too high.  
 
In this submission we call for a fundamental re-think of current OoH policies and process. In 
essence we call for tenants to be afforded natural justice and procedural fairness. 
 
We make seven recommendations relating to the current OoH Policy, Guidelines and 
processes. 
 
Given the high rate of applications by the OoH to VCAT pursuing maintenance debts against 
public housing tenants, we believe the introduction of a central Authorised Review Officer is 
warranted.  
 
The Authorised Review Officer would not consider all OoH applications made to VCAT, only 
those that relate to pursuing maintenance debts in relation to a vacant property.  
 
 
 

 
 
 
 
*the use of the term ‘tenants’ in this submission should be taken to include former tenants 
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The VPTA 

 
The Victorian Public Tenants Association (VPTA) is an incorporated not for profit 
organisation, and is the peak body representing 127,000 public housing tenants in Victoria. 
 
We provide counselling, advice, referral, representation and advocacy for public housing 
tenants and those in need of housing. More broadly, we advocate for the provision of a 
sustainable and appropriate public housing system. 
 

 
 

The Investigation 

 
On 10 August 2016 the Victorian Ombudsman commenced an ‘own motion’ investigation 
into the Office of Housing’s processes for determining and pursuing maintenance debts 
against public housing tenants. 
The investigation will examine how the Office of Housing (OoH) raises and pursues debts 
against current and former tenants particularly where there is evidence to suggest the 
tenant is not entirely liable for the works carried out. 
The investigation will look at issues including: 
• OoH policy and procedures for dealing with maintenance debts arising from vacated 
OoH properties 
• Whether the policy and procedures for dealing with these debts are consistent with 
actual practice 
• Whether OoH is meeting its obligations as a model litigant when dealing with such 
breaches and associated debts. 
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Background 

 

The VPTA has a long history of seeking to reform the way that the Office of Housing 
determines and pursues maintenance debts against public housing tenants. 

We also recognise and value the very strong work done in this area by the Tenants Union 
of Victoria (TUV) and Justice Connect. We understand that those organisations will also be 
preparing submissions to your investigation. 

On May 19 2014 the VPTA wrote to a senior officer in the OoH. We outlined the 
circumstances of the VCAT matter involving Tenant Y. These circumstances are described 
in the Witness Statement of Michael Aboujundi, beginning at paragraph 4. Also provided 
in this correspondence were 12 case studies prepared by TUV and Justice Connect 
outlining similar matters in VCAT. 

The VPTA sought a commitment from OoH “for the VCAT process to be reviewed and 
amended to make it fairer.” 

Having received no reply to this correspondence we forwarded further correspondence to 
Arthur Rogers, the Director of Housing. In addition to the matters addressed on the 19 th, 
we also referred to the TUV Freedom of Information application which disclosed the 
following: 

 Between 30/6/11 and 30/6/12 the total number of Maintenance Claims Against 
the Tenant (MCATs) issued was 12,188 

 Of 12,188 MCATs issued, 1,771 were finalised by VCAT Order 

 Of 12,188 MCATs issued, 1,269 were settled. 

Again, we sought a commitment from the Director “for the VCAT process to be reviewed 
and amended to make it fairer.” 

On 18 September 2014 we forwarded further correspondence to Arthur Rogers the 
Director of Housing. This correspondence outlined the circumstances of the VCAT matter 
involving Tenant C. These circumstances are described in the Witness Statement of 
Michael Aboujundi, beginning at paragraph 25. 

We concluded this correspondence by saying “Clearly this matter needs to be resolved 
quickly as DHS is still bringing cases that raise concerns not only over the dollar value and 
number of cases being conceded.” 

On 1 October 2014 we forwarded further correspondence to Arthur Rogers the Director of 
Housing. This correspondence outlined the circumstances of the VCAT matter involving 
Tenants A and B. These circumstances are described in the Witness Statement of Michael 
Aboujundi, beginning at paragraph 13. 

On 14 October 2014 the OoH convened a ‘Tenant Property Damage – Practice Workshop’. 
The Workshop was attended by the VPTA and the TUV. The Agenda and a ‘Key Questions’ 
document from the Workshop are attached (Marked Attachment A). 



 5 Victorian Public Tenants Association – Submission to the Ombudsman 

 

It was our view that the Workshop was a positive development and indicated a willingness 
to address some of the weaknesses in the process as it stood. 

The OoH policies relating to determining and pursuing maintenance debts against public 
housing tenants were changed in early 2015, and that policy is discussed in more detail 
below. 
 

 
 
At the time it was hoped that these changes would bring about a fairer approach.  However, 
this has not eventuated. 
 
With hindsight it seems to us that the core problem was not addressed at the time. The core 
problem (from our perspective) being that the OoH Housing Integrated Information 
Program (HiiP) computer system lacks flexibility.  When the limitations of HiiP are combined 
with a lack of clarity in processes for arranging maintenance on vacant properties (discussed 
in more detail below) the result is that an MCAT is automatically generated. 
 
It is also clear that cuts to staff levels in local OoH offices has impacted on the ability of the 
OoH to allocate sufficient resources to properly consider the individual circumstances of 
each matter. 
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The Office of Housing Policy 

 

When we refer to Office of Housing (OoH) policy we are referring to the following 
documents: 

 the OoH Policy Statement – Tenant property damage (the Policy), effective date 7 
February 2015 

 the Tenant property damage operational guidelines (the Guidelines), effective date 
13 October 2015. 

The Policy 
The Policy does contain some positive sentiments; 

“The Department of Health and Human Services is committed to managing and 
resolving tenant property damage: 

 with a strong focus on local resolution and agreement 

 in a fair and reasonable manner including problem solving and negotiation 
with the tenant as early as possible.” 

However, in practice we do not see a strong focus on local resolution. Instead what we see 
is a centrally automated response that seeks to charge tenants before there has been any 
effort on a local level to consider the individual circumstances of the tenant or the 
property. 

We acknowledge that there has been some improvement since the introduction of the 
2015 Policy. In 2014 the VPTA were being told that housing officers could not negotiate in 
relation to Notices of the Cost of Repair prior to the matter reaching VCAT (see witness 
statement of Michael Aboujundi). 

This no longer seems to be the case (see witness statement of Raoul Wainwright). In our 
submission, however, this improvement still falls short of the stated commitment in the 
policy. 

The focus on local resolution needs to begin before a Notice of the Cost of Repair is sent.  

The Policy contains strong protections, designed to deliver natural justice and procedural 
fairness to the tenant. However, it is clear that the policy is not being implemented as 
designed. 

For example, the Policy states: 

“In determining whether the tenant is responsible for the damage, whether in full or 
for identified items, the Department considers: 

 the information, evidence and explanation provided by tenant 

 any complex tenancy issues that have been identified 

 the type and frequency of damage 

 any related incidents or previous damage, and 

 whether there is a pattern of similar damage at the household. 
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As part of the process for determining responsibility, the Department will attempt to 
contact the tenant to discuss the damage.” 

However, the current system seems to presume that all items that are repaired are the 
responsibility of the tenant. We see no evidence that there is an attempt to contact the 
tenant and therefor it would be impossible for OoH to consider the information, evidence 
and explanation that may have been provided by tenant. 

Again, this contravenes the current policy, which states; 

“Where tenant responsibility for the damage is confirmed, the Department will 
send a Notice of repair to the tenant.” 

By skipping this important part of their policy, OoH are effectively reversing the onus of 
proof that VCAT applies in their deliberations (see Daley v Svirak (Residential Tenancies) 
[2015] VCAT 2027 16 December 2015). 

VCAT recognises that it is for a landlord to prove their case if they wish to make a tenant 
responsible for repairs. Yet the current OoH process automatically and, in our view, 
speculatively seeks to charge the tenant. Thus, instead of litigation being the last resort, it 
becomes a virtual inevitability. 

When tenants receive Notices of the Cost of Repair that seek exorbitant levels of 
repayment, it is understandable that a fight or flight reflex will be triggered. 

Tenants will choose to fight the process in the knowledge that they left their former home 
in a reasonably clean condition, taking into account normal wear and tear. 

Alternatively, they will choose to shun the process, believing it to be unfair and stacked 
against them. 

Neither of these responses engenders a strong focus on local resolution and agreement. 
And, of course, this presumes that the tenant is aware of the process, which is not always 
the case. 

 

 

 

 

 

 

Related to this recommendation is the commitment in the policy to managing and 
resolving tenant property damage in a fair and reasonable manner including problem 
solving and negotiation with the tenant as early as possible.  

In a recent matter before VCAT the OoH waited almost four months to serve an elderly 
tenant with a Notice of the Cost of Repair (see witness statement of Raoul Wainwright). 

In that matter the tenant had moved into private accommodation to be closer to family.  
He, his family and his neighbours had gone to considerable effort to leave his home in a 

RECOMMENDATION 1 
OoH must demonstrate that they have made 
reasonable efforts to contact tenants and have 
sought to resolve issues in relation maintenance 
charges prior to issuing a Notice of the Cost of 
Repair. 
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reasonably clean condition, consistent with his 14 year record of having been a model 
public housing tenant. 

So while it is unfortunate that he was sent a Notice of the Cost of Repair seeking payment 
of $1,991.83 it is, in our view, entirely unacceptable that it took 115 days to do so. 

The latest figures show that the average turn-around time for vacant stock in public 
housing is 32.9 days (see Department of Health and Human Services Annual Report 2014-
15, page 35). 

It is not clear in this case if the delay was caused by a slow turn-around in the property or 
an administrative delay in issuing the notice. Regardless, the distress and alarm that the 
tenant experienced was exacerbated by the fact that the notice came ‘out of the blue’, so 
long after the end of the tenancy. 

Given the reported average turn-around time for vacant stock and given the commitment 
to managing and resolving tenant property damage as early as possible we believe that 
time limits should be introduced for issuing a Notice of the Cost of Repair. 

It is also vital that an assessment is made close to the time a property has been vacated.  
Tenants have reported to the VPTA that they have vacated a property, left it appropriately 
secured and returned the keys to OoH. As the property has then been left vacant, vandals 
have entered the property and caused damage. OoH has then sought to hold the tenant 
responsible.  

 

 

 

 

 

 

The current Policy contains the following section: 

“Vacated properties 

If property damage is identified at a property inspection after a tenant has vacated, 
the Department will seek to establish whether the tenant was responsible for the 
damage and pursue a maintenance claim against the ex-tenant for tenant property 
damage.” 

Nothing in this abridged section is inconsistent with the policy above and nothing suggests 
that the process in relation to vacant properties should be any less fair than the process 
for occupied properties. 

 

 

 

 

RECOMMENDATION 2 
That a Notice of the Cost of Repair can only be issued 
within 60 days of the end of the tenancy. Where 
extraordinary circumstances can be demonstrated, an 
extension may be allowed. 

RECOMMENDATION 3 
That the “Vacant properties” section be deleted from 
the Policy. 
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The Guidelines 
The VPTA are concerned that there are significant internal inconsistencies within the 
Guidelines. 

The Guidelines, by and large, expand upon the process outlined in the policy.  As with the 
Policy, there is a section at the end of the Guidelines entitled “Vacated tenancy”. 

This section begins; 

“If property damage is identified after a tenant has vacated, such as when a 
tenancy condition report is undertaken, staff will raise an MCAT work order 
specifically for tenant property damage in vacated properties. 

Once the works are completed, staff will write to the vacated tenant’s last known 
address stating: 

• that the repair works have been undertaken including the order number 
and itemised list of the repairs undertaken and the associated costs.  Staff must 
not include the cost of damage not attributable to the tenant such as fair wear and 
tear or depreciation  

• the date the work was undertaken 

• timelines for payment (14 days) 

• that the tenant may have independent representation in resolving and 
negotiating the matter, and 

• that the Department may apply to VCAT for an order to recoup these costs 
if the vacated tenant does not pay for repairs.” 

So under this process “property damage” automatically results in a  maintenance claim 
against the tenant. The process outlined in the guidelines for trying to discern between 
property damage and tenant property damage are entirely ignored.  

The process to determine responsibility includes the following; 

“The Department will only attribute damage of a public housing property to a 
tenant when it was caused by tenant’s failure to: 

• ensure that care is taken to avoid damaging their rented premises  

• take reasonable care to avoid damaging common areas  

• keep their rented premises in a reasonably clean condition, and 

• refrain from installing fixtures or making any alteration, renovation or 
addition to the rented premises, unless they have consent. 

Examples of when the tenant may have breached their obligations are: 

• intentional or malicious damage 

• antisocial behaviour (as defined in the Neighbourly behaviour and support 
operational guidelines) 

• misuse, reckless or indifferent behaviour or a failure to take reasonable 
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steps to prevent damage from occurring 

• where reasonable care was not taken to avoid damage to the rented 
premises or common area, and 

• where the tenant fails to keep the rented premises in a reasonably clean 
condition.” 

(NB. The last two dot points reflect the provisions of sections 61 and 63 of the Residential 
Tenancies Act 1997.) 

The Tenant property damage process flowchart included in the guidelines makes it clear 
that this holistic approach should be applied to vacated properties. 

 

Extract – Tenant property damage process flowchart 

What should follow then, according to the flowchart, is a review of history and the 
evidence and a discussion with the tenant. If it is determined to be tenant damage an 
MCAT is issued and if it is determined to be not the responsibility of the tenant a 
maintenance order is raised. 

It seems to us impossible that a housing officer should be able to look at a stain on a 
section of carpet or a smudge on a wall and be expected to determine responsibility for 
that damage with no access to any further information. Yet this is exactly what they do in 
accordance with the Vacated tenancy section of the guidelines.   

 

 

 

 

 

RECOMMENDATION 4 
That the “Vacant properties” section be deleted from 
the Guidelines. 
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The Notices of the Cost of Repair uniformly used by the OoH also breach the Guidelines in 
an important respect.  The Guidelines state that; 

“Once the repairs have been undertaken by the contractor and the costs for those 
repairs established, in order to claim the costs from the tenant, staff must give the 
tenant particulars in accordance with s 79(3): Landlord may do repairs and tenant 
liable for costs of the Residential Tenancies Act. Staff will send a letter notifying the 
tenant that: 

• the repair works have been undertaken including the order number and itemised 
list of the repairs undertaken and the associated costs.  Staff must not include the 
cost of damage not attributable to the tenant such as fair wear and tear or 
depreciation.” 

However, the Notices of the Cost of Repair include two columns, one for the cost of items 
repaired and the other for the “revised cost” that the tenant is charged. 

In the witness statement of Raoul Wainwright, paragraph 9 shows that the tenant was 
told that 15 items were repaired at a total cost of $4,336.30 and the tenant was charged a 
revised cost of $1,991.83. 

In the witness statement of *********, paragraph 9 shows that the tenant was told that 
the full cost for the repairs was $13,052.14 with a revised cost of $6,766.11. 

Disclosure of the total cost can serve only to distress and intimidate the tenant. It is clearly 
in direct contravention of the guidelines. 

 

 
 
 
 
 
 
It is important to remember that when a Notice of the Cost of Repair is sent out, the 
Director of Housing is making a decision.  The decision of the Director of housing is that the 
tenant has damaged the property because they failed to take care and that they should pay 
to rectify that damage. 
 
If that decision is made without following the Guidelines then there is a clear argument to 
say that the decision is unlawful. 
 
A Supreme Court of Victoria decision in a matter involving eviction from public housing 
provided an analysis of the obligation to consider criteria contained in OoH guidelines.  
 

“In this context, Chapter 10 of the manual is of relevance… in my view, that 
Parliament would intend that the Director apply a consistent policy approach from 
one case to the next in making notice decisions.   
 

RECOMMENDATION 5 
That Staff must not include the cost of damage not 
attributable to the tenant such as fair wear and tear or 
depreciation in Notices of the Cost of Repair. 
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Since the RTA offers no guidelines, it can be inferred that Parliament contemplated 
the Director would make guidelines for making such decisions, as was done.  The 
existence and content of those guidelines would, therefore, constitute a relevant 
fact that the Director was bound to consider when making a notice decision. 
 
If, as I hold he was, the Director was bound to consider the criteria for making 
decisions and the procedure for obtaining the tenant’s response, as set out in the 
manual, it follows that those parts of the manual must influence the particular 
content of the rules of natural justice to be afforded to Ms Burgess before the notice 
decision was made.” (Burgess  & Anor v Director of Housing & Anor [2014] VSC 648 
at para 198 and 199) 
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The Residential Tenancies Act 

 
 
The Residential Tenancies Act (the RTA) is the main source of consumer protection for 
Victorians living in rental housing, while also outlining the obligations of landlords and 
property managers. We note that the RTA is currently being reviewed and that significant 
legislative change may result from the review. 
 
As the law currently stands, however, there are two broad obligations for tenants that are 
relevant to this investigation. Section 63 of the RTA stipulates that a tenant must keep the 
rented premises in a reasonably clean condition. Section 61 (1) of the RTA stipulates that a 
tenant must ensure that care is taken to avoid damaging the rented premises. 
 
In our view the focus of this provision is on the intent of the tenant. This focus is amplified 
by the wording in the policy, which calls on tenants to “do their best to avoid damaging the 
rented premises”. 
 
The provision recognises that damage does occur, that accidents do happen, but it does not 
impose a strict liability on the tenant.  If it did it would say words to the effect of “tenants 
shall be responsible for rectifying any damage that occurs to the rented premises.” 
 
It follows that any consideration of damage to rented premises must consider, as a 
threshold issue, the intent of the tenant.  Referring back to stain on a section of carpet or a 
smudge on a wall discussed above, assuming they were caused by the tenant the 
considerations under the law should be;  
 

 Did the tenant take reasonable care to avoid the damage? 

 Was there any suggestion of intentional or malicious damage? 

 Is there a pattern of similar damage involving the tenant? 

 Are there any individual circumstances of the tenant that should be taken into 
account? 

 
As stated above, there is no possibility of these questions being asked if it is concluded 
automatically that damage in a vacant property gives rise to a Maintenance Claim Against 
the Tenant. It is relevant that the OoH bears the burden of proving on the balance of 
probabilities that the tenant breached their duty to ensure that care was taken to avoid 
damaging the rented premises. 
 
 
 
 
 
 
 



 14 Victorian Public Tenants Association – Submission to the Ombudsman 

 

Conclusion 

 
 
In practice the current system denies many former tenants procedural fairness and natural 
justice. 
 
If the processes in the Policy, the Guidelines and the RTA were followed uniformly we would 
not see as many cases of inflated claims against tenants as we do. 
 
We believe that the Policy and the Guidelines must be reviewed to ensure that they are 
clear and consistent. The Review should consider whether the guidelines include an 
opportunity for tenants and Housing Officers to conduct an exit inspection.  
 
 
 
 
 
 
Further, we feel that given the unacceptably high rates of applications to VCAT in the 
current system, a final layer of internal review should be introduced. Before local OoH 
offices are able to make a VCAT application in relation to a vacated property, they should be 
required to gain the approval of a central Authorised Review Officer. 
 
 
 
 
 
 
If any changes to the Policy and the Guidelines are introduced a comprehensive program or 
retraining of relevant staff should be conducted to ensure consistent implementation across 
the state. Sufficient resources should be allocated to ensure that staff are able to implement 
the guidelines. 
 
The OoH should also take this opportunity to review the way they maintain and refurbish 
properties before allocating them to a new tenant.  Some of the cases suggest that the 
pricing of basic maintenance such as carpeting and painting is uncompetitive. 
 
The OoH may consider whether a social enterprise could be established to perform this 
work in a more cost-effective way. 
 
 
 
 
 

RECOMMENDATION 6 
Review the current Policy and the Guidelines. 
 
 
 

RECOMMENDATION 7 
Introduce the position of an Authorised Review Officer 
who shall be required to approve applications before 
they proceed to VCAT. 
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